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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 16/2016 

GR CASE NO.1154/2015 

U/s 493/317/376 IPC 

 

State 

-Vs- 

  Sri Deepjyoti Das                        ------   Accused 

 

 

Present 

Smti Munmun B.Sarma 

    Asst. Sessions Judge 

       Tezpur, Sonitpur 

 

Counsel for Prosecution :  

Counsel for Defence  :  

 

Evidence  : 19-05-2016, 30-09-2016 & 19-12-2016 

Argument : 19-01-2017 

Judgment : 02-02-2017 

 

JUDGMENT 

1) On 21-05-2015 the victim filed an FIR Jamuguri P.S., stating inter alia that, 

on 08-05-2015 the accused Deepjyoti Das enticed her to go with him with the 

assurance that he loves her and will marry her. he then took her to Holeswar temple & 

put vermilion on her forehead and then took her to a holte at Tezpur, where he raped 

her. the next morning he took her on a bus stating he will take her to his home. 

However, they get down at Biswanath Charali bus-stop and he left her there stating 
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that her is going to get a pan. However, her didn‘t return and therefore the victim 

went to her uncle‘s place at Dhuli Bagan. From there she returned to her home on 21-

05-2015 and then lodged the FIR. The victim also stated in the FIR that due to the 

incident she suffered mental agony.  

 

2) On receiving the FIR it was registered u/s 417/376 IPC against accused Sri 

Deepjyoti Das. The police went to the place of occurrence and examined the available 

witnesses. Statements of the witnesses were recorded, medical examination of the 

victim was done and her statement u/s 164 CrPC was duly recorded. On completion of 

investigation, a prima facie case having appeared, the IO submitted charge sheet 

against only accused Sri Deepjyoti Das u/s 317/376 IPC to stand trial in open court.  

 

3) Cognizance of the offence was taken against the accused Sri Deepjyoti Das 

by Judicial Magistrate, 1st Class, Tezpur & the case was subsequently committed to the 

ld. Sessions Judge, Sonitpur (Tezpur), and thereafter the case was made over to this 

Court for disposal. Accordingly, this Court took-up the trial of the case and considering 

the materials available on Case Record and Case Diary and prima facie case having 

appeared u/s 493/317/376 IPC, charge was framed and the contents of the offence 

was read over and explained to the accused Sri Deepjyoti Das, to which he pleaded not 

guilty and claimed to be tried.  

 

4) To prove the offence u/s 493/317/376 IPC against the accused, the 

prosecution side exhibited some documents & examined the following 6 (six) 

witnesses- 

a) PW1 – Victim 

b) PW2 – Bharat Bhaturi (Father of victim) 

c) PW3 – Ratan Bhaturi (Brother of victim) 

d) PW4 – Md. Manoj Seikh (Independent Witness) 
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e) PW5 – Sri Pradip Hazarika (I/O of the case) 

f) PW6 – Dr. Jahanara Begum (Medical Officer) 

To substantiate his claim, defence did not examine any witness. The accused 

person‘s case, as could be ascertained from cross-examination of the prosecution 

witness was that of total denial. 

 

5) The point for determination is as follows – 

a) Whether on or about 08-05-2015, by deceit the accused Sri Deepjyoti Das 

caused the victim, who was not lawfully married to you, to believe that she 

was lawfully married to you, to cohabit (or to have sexual intercourse) with 

the accused, thus, committing an offence u/s 493 IPC? 

b) Whether the accused Sri Deepjyoti Das, on or about the same date, cheated 

the victim by deceiving her fraudulently or dishonestly inducing her to enter 

into a relation with him on your false promise that he will marry her thus, 

committing an offence u/s 417 IPC? 

c) Whether the accused Sri Deepjyoti Das, on or about the same day, committed 

rape on the victim thus, committing an offence u/s 376 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF: 

6) Heard arguments forwarded by the Ld.APP and counsel for the defence side. 

I have also gone through the materials available in the Case Record & the Case Diary. 

Thus, the charges are analyzed herein below in view of the materials available on 

record and the argument forwarded by both side.   

 

Offence u/s 493 IPC 

7) To be convicted u/s 493 IPC it must be proved that the accused Sri 

Deepjyoti Das by deceit, caused the victim, who was not lawfully married to you, to 
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believe that she was lawfully married to you & to cohabit and/or have sexual 

intercourse with him. Thus, the ingredients for s.493 IPC are – 

a) The accused and the victim are not lawfully married; and 

b) The accused deceitfully caused the victim to believe that she was lawfully 

married to the accused; and 

c) The accused caused the deceit so that the victim cohabits with him and/or 

have sexual intercourse with him. 

 

8) Ld. APP argued that in her evidence the victim as PW-1 clearly deposed that 

accused took her to Haleswar mandir and put sindoor on her forehead and said that 

she is his wife from now & then he took her to a hotel & had sexual intercourse. It 

clearly indicates that the victim had sexual intercourse only because she thought her 

was lawfully wedded to him. To this, ld. Counsel for the defence argued that the victim 

as PW1 never said that as he put vermillion she though she is married n therefore had 

sex, thus, s.493 IPC is not attracted. Furthermore, during cross-examination 

victim/PW1 stated that she is conversant with Hindu marriage rituals & that she 

wouldn‘t have filed the case if the accused had married her socially. 

 

9) I have gone through the evidences closely and it is seen that though the 

victim mentioned that the accused put vermillion on her forehead, however, during 

cross-examination she stated ―if the accused would have married me as per social 

norms and had taken me to his house, I would not have lodged this FIR‖. Thus, this 

sentence makes it clear that the victim knew that she was not legally married to the 

accused. Hence, I hold that prosecution failed to prove the case against the accused 

u/s 493 IPC beyond all reasonable doubt. 

 

    Offence u/s 376 IPC 

10) S.375 IPC states that ―a man is said to commit ―rape‖ if he-— 

a. penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a 
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woman or makes her to do so with him or any other person; or 

b. inserts, to any extent, any object or a part of the body, not being the penis, into the 

vagina, the urethra or anus of a woman or makes her to do so with him or any other 

person; or 

c. manipulates any part of the body of a woman so as to cause penetration into the 

vagina, urethra, anus or any part of body of such woman or makes her to do so with 

him or any other person; or 

d. applies his mouth to the vagina, anus, urethra of a woman or makes her to do so 

with him or any other person, under the circumstances falling under any of the 

following seven descriptions:— 

First.—Against her will.  

Secondly.—Without her consent. 

Thirdly.—With her consent, when her consent has been obtained by putting her 

or any person in whom she is interested, in fear of death or of hurt. 

Fourthly.—With her consent, when the man knows that he is not her husband 

and that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married. 

Fifthly.—With her consent when, at the time of giving such consent, by reason 

of unsoundness of mind or intoxication or the administration by him personally 

or through another of any stupefying or unwholesome Substance, she is unable 

to understand the nature and consequences of that to which she gives consent. 

Sixthly.—With or without her consent, when she is under eighteen years of age. 

Seventhly.—When she is unable to communicate consent. 

 

11) Ld. APP forwarded the limited argument that the evidences are clear that the 

accused raped the victim in the pretext of being in love to her and marrying her. On 

the other hand, ld. Defence counsel argued that the victim as PW1 stated during cross-

examination that sexual intercourse happened with her consent. Thus, s.376 IPC 

doesn‘t apply. Ld. Counsel also argued that after the incident she was at uncle‘s house 

for around 12-13 days but she didn‘t tell anyone about any of the incidences. Even her 

own father deposed as PW2 & victim only told him that accused took her to Haleswar 

temple and put vermillion & then took her to hotel. He doesn‘t know anything else. 

Even the victim‘s own brother deposed as PW3 & he had no knowledge of the incident 

and therefore cross-examination was declined. Ld. Defence counsel argued that the 
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family members itself are absolutely ignorant about the incident, therefore, it proves 

that the case itself is false. The Medical Officer deposed as PW6 & stated that there is 

no evidence of sexual assault, which disproves rape. Furthermore, the FIR was lodged 

after considerable delay and no reasons were shown as to why there was delay in 

lodging the FIR. This, itself puts the FIR and the alleged incident under a shadow of 

doubt. Ld. Defence counsel argued that if anything happened between the parties it 

was absolutely consensual between two adults and no rape happened. In support of 

his argument ld. Defence counsel cited the decision of Hon‘ble Gauhati High Court in 

Nanda Biswas Vs. State of Assam, (2015) GLR 368, wherein the court observed that, 

―The fact that she didn‘t report the alleged sexual assault on her to any one over a 

long period of time, despite her having been subjected to sexual assault by the 

accused person on occasions more than one as well the fact that she reported such 

incidents to her mother only when she became pregnant again serve to show that the 

alleged sexual encounters between the accused and the victim, if any, were all 

consensual in nature.‖    

 

12) Before going with my discussion on the charged section, I would like to point 

tout that Nanda Biswas Vs. State of Assam (Supra) was based on different set of facts 

and the decision rendered there in is It is seen that it is a ratio decidendi & not 

obiter dicta. Coming to the case in hand, I have considered the argument 

forwarded by both sides closely and also the evidences forwarded by the PWs, more 

specifically the victim as PW1. Nowhere in her statement u/s 164 CrPC or the evidence 

before Court that the accused raped her. Perusal of the evidences of the other 

prosecution witnesses reveals that all of them are absolutely silent about the victim 

being raped by the accused. Thus, it is seen that nothing helpful could be found from 

the other witnesses. As rightly pointed out by ld. Defence counsel, the victim did state 

during cross-examination that, ―I came to Tezpur also on my own will and stayed in 

the hotel also. The sexual intercourse that happened was also with my consent.‖ 
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Furthermore, there is nothing in the evidences to show that the consent was given 

under fear for herself or any person in whom she is interested, in fear of death or of 

hurt or consent was given because of unsoundness of her mind or under intoxication. 

Thus, I hold that, prosecution failed to prove the case against the accused Sri 

Deepjyoti Das u/s 376 IPC beyond all reasonable doubt.  

 

Offence u/s 417 IPC 

13) To be convicted under this section it must be proved that the accused Sri 

Deepjyoti Das cheated the victim by promising marriage and thereby dishonestly 

induced & deceived her to have sexual intercourse with him. The term ‗cheating‘ has 

been defined in s.415 IPC as follows- 

―Whoever, by deceiving any person, fraudulently or dishonestly induces the person so 

deceived to deliver any property to any person, or to consent that any person shall 

retain any property, or intentionally induces the person so deceived to do or omit to 

do anything which he would not do or omit if he were not so deceived, and which act 

or omission causes or is likely to cause damage or harm to that person in body, mind, 

reputation or property, is said to "cheat". 

Thus, as per the definition, the basic ingredients required to constitute the offence 

of cheating are– 

a) The accused deceived the victim in believing that he will marry her; and  

b) By causing such deceit, he induced the victim to have sexual intercourse with 

him, which she would not do if she were not so deceived; and 

c) Having sexual intercourse with the accused after being so deceived, is likely to 

cause damage or harm to that person in body mind, reputation or property. 

 

14) Ld. APP argued that the evidences are clear that the accused promised to 

marry the victim & also went thought he whole false ritual of taking her to the temple 

& putting vermillion on her forehead. His intention was to play deceit on the victim into 

believing that she was his wife and thus, have sexual intercourse with her. After having 

sexual intercourse with victim the accused left her in the bus stop. Thus, it is clear the 
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accused cheated the victim. To this, ld. Defence counsel argued that there is no 

ingredient of cheating in the case and whatever happened was between two 

consenting adults. If the victim had a secret agenda to marry the accused then the 

accused had no knowledge of the same. It was also argued that if such a big incident 

happened how come none of the family members of the victim knows anything about 

it. Victim‘s father never mentioned that the accused cheated her & victim‘s brother 

knows nothing about the incident. Though PW4 stated that the victim told them that 

she had gone with the accused & stayed in the hotel as he had promised to marry her. 

ld. Counsel for accused argued that this evidence of PW4 is inadmissible as the victim 

stated that she only told her father about the incident and no one else. In support of 

his argument ld. Defence counsel cited the decision of Hon‘ble Apex Court in Yasin 

Gulam Haider Vs. State of Maharashtra, 1980 SCC (Crl) 145, wherein the Court 

observed that when a witnesses alleges to have told material facts to another witness, 

then until and unless that statement is confirmed by the other witness the alleged 

evidence is unworthy of credence. 

 

15) I have gone though the citation submitted and what is discussed is a laid 

principle of law that when a witness claims that he was told a fact by another witness, 

then the other witness has to confirm the same, or else it becomes hearsay evidence 

and inadmissible in law. Now, coming to the charged section of 417 IPC, I have gone 

though the evidences closely. Evidences of the other PWs shows that they don‘t have 

much knowledge about the incident, including the father of the victim (PW2). Thus, the 

whole question of cheating now depends on the evidence of the victim as PW1.  

 

16) The victim as PW1 stated that on the day of the incident she had gone to the 

bazaar & met the accused. He asked me to accompany him to Halleswar temple & 

therefore she went. While in the temple, the accused put ‗Sindur‘ on my forehead and 

said that from now onwards she is his wife. From the temple, he brought me to a hotel 
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at Tezpur and kept me there for one night & had sexual intercourse. Next day, the 

accused took her to Biswanath Chariali & left her waiting. Thus, she went to her 

uncle‘s place at Dhuli TE. On 20-05-2015, my father came to the Tea Estate searching 

for her and she told him about the whole incident. Thereafter, she returned home & 

lodged the FIR. During cross-examination she stated that if the accused would have 

married me as per social norms and had taken her to his house, she would not have 

lodged this FIR. She also stated that she stayed in her uncle‘s place for around 12-13 

days but didn‘t call or inform her family during those 12-13 days. If the evidence of 

PW1/victim is closely read and analyzed, it is seen that there is no prior history of 

sexual encounter between the parties and even though the defence tried to assail the 

victim‘s claim that the accused never promised to marry her or took her to the temple, 

however, the victim‘s evidence could be shaken. However, the evidences available on 

record are not adequate to determine whether the victim went with the accused & had 

sexual intercourse because she was deceived by the accused that he will marry her or 

whether she went with the accused & had sexual intercourse because as a result of 

consent between two adults. Another factor weighing down on the prosecution case is 

the victim‘s complete silence regarding the incident during the intermittent period 

when she stayed in her uncle‘s place. It might be due to a sense of betrayal and 

helpless or it might be some other reason too. Criminal jurisprudence is based on the 

concept of ‗beyond all reasonable doubt‘ and unless and until the evidences can prove 

that the accused cheated on the victim, conviction u/s 417 IPC is not sustainable. 

Thus, due to the foregoing I hold that prosecution failed to prove the guilt of the 

accused Sri Deepjyoti Das u/s 417 IPC beyond all reasonable. 

 

17) For all the forgoing reasons I hold that the accused Sri Deepjyoti Das is not 

guilty of the offences u/s 493/317/376 IPC. He is acquitted on benefit of doubt and set 

at liberty. Bail bond is cancelled and the bailor discharged.  
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Judgment is sealed, signed and delivered on this the 2nd February‘2017. 

 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 


